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voesy

Roy F. Weaton, inc.

11840-0 Kempersprings Drive

Cinginnati, Ohip 45240-1640

. 513-825-3440 » Fax 513-825-3336
LEHINERECL 2 L TARTS
18 November 1996
Mr. Ray Carcione EPA Regi
Foundry Sales & Supply, Inc. llm‘i""n 5 Records cyy,
1203 West 65™ Street /mﬂ ”
Cleveland, Ohio 44102 247407
Re: Ohio Industrial Trading Company RFW No. P96-3337
Dayton, Ohio Property

Dear Mr. Carcione:

Per our telephone conversation of 15 November 1996, with Mr. Aaron Bulloff,
Roy F. Weston, Inc. (WESTON,) is pleased to submit this proposal to Foundry Sales & Supply,
Inc. to provide immediate environmental consulting services to assist you in responding to the
actions described in the U.S. EPA Administrative Order dated 4 October 1996 regarding your
Dayton property. The letter pertains to federal proceedings taken under the Toxic Substances
Control Act.

WESTON proposes to provide these services on a time and materials basis, in the not-to-exceed
amount of $5,000. This amount is not an estimate of the total effort to be expended, but is
proposed simply as a pre-authorization ceiling for our mutual convenience. Unless otherwise
authorized by you in writing, this ceiling will not be exceeded, and only effort associated with
the immediate response to the referenced U.S. EPA Order will be incarred. Consulting services
and out-of-pocket expenses will be invoiced based on the rate schedule in Attachment A. Please
be awarc that the not-to-exceed authorization proposed does not include costs associated with
any removal actions or waste disposal activities which may be appropriate to mitigate pending
U.S. EPA actions.

A copy of WESTON's “General Terms and Conditions” is included as Attachment B and is hereby
made part of this proposal.



JAN 22 ’97 17:45 FR KADISH HINKEL WEIBEL 216 696 3492 TO 91312353917e—58 F.vd4-11

-y

'1_/ 5’:1-| ‘

. [T N
S’

Mr. Mr. Ray Carcionc -2- 18 November 1996
RFW No. P96-3337

Please indicate your approval by signing this proposal in the space indicated below, and
returning a copy to us, which will serve as our authorization to proceed. We look forward to
serving you in this matter. If you require additional information, please contact Brad White or me
at (513) 825-3440.

Very truly yours,

ROY F. WESTON, INC

/

James F. Bartley for JFS

Project Director
Attachments
cc: Mr. Aaron Bulloff, Esq. (w/attachments)
RFW Proposal No, P96-3337 is hercby accepted
and the terms and conditions attached agreed to:

Mr. Ray Carcione
Foundry Sales & Supply, Inc.

By:

Printed Name

Signature

Date
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ATTACHMENT B

GENERAL TERMS AND CONDITIONS
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WESTON GENERAL TERMS AND CONDITIONS

1. Parties. References Lerein 10 WESTON mean the entity, division,
affiliate or subsidiary corporation of ROY F. WESTON, INC.
(WESTONS®) identificd in the Proposal to which these General Terms and
Conditions are attached or have been incorporated by reference therein.

2. Definitions.

Agreemens - The Agrecment consists of WESTON Prapasal and
the Coatract Documents, which terms are defined in Article 3 beiow.

Access Agreements - All necessary approvals, permits, licenses,
casements and coasents that relate to or arc ncccssary for pecformance of
WESTON; services.

Change Order - CLIENT s written order for services differing from
the services described in the Scope of Work.,

Mcdificadion - A written amendment 19 the Agreement modifying
the Scope of Work, the compeasation and/or the terms and conditions of
the Agreement signed by CLIENT and WESTON.

Days - A day as vsed herein means a business day unless otherwise
described.

Project Records - Information in documentary, elecuonic medium
or other farm relating to performance of WESTON’s obligations under
this Agreement.

Proposal - The letter or document (o which these Genersl Terms aad
Condidons are atached or made 2 part of and which describe WESTON's
technical and/or cost proposal for the Work

Scope of Work or Werk - The services and products WESTON has
agreed to provide to CLIENT pursuant to this Agrezment.

Underground Facilities - Equipment and material beneath the
ground surface including but not limited to buried or concealed pipes.
1anks, cables, insouments, uiilities, and other man-made objects which
may affect or be arfected by WESTON's services.

3. Contract Documents/Order of Precedgnce. The Contract
Documents include Modifications, Proposal, WESTON General Terms
and Conditions, Scope of Work, Special Terms gnd Conditiens,
Specifications and Drawings. ln the event of any ambiguity, inconsis-
1ency, or conflict between or among the respective Contract Documents,
the Conact Docoments shall govemn in the following descending ordzr
of precedence:

(n) Modifications

(b) Proposal.

(c) Special Teyms and Conditions.

(d) General Terms and Conditions,

(e) Scope of Work,

(F) Specifications and Drawings.

In the event of any ambiguity and/or inconsistency between or among
Contract Documnents having the same caption. 2 later dated document will

g take precedence over an earlier dated document.

4. Changes. CLTENT may make changes within the general scope of
the Agreement in the Work o be performed. In order to be effective, all
oral changes to this Agrecment must be confirmed in writing by a Change
Order. If any such chanaes cause an increase in WESTON's costs and/et
increase the timc required for. or the nature of performance of the
Agreement, WESTON shall so notify CLIENT within 2 reasonabie time
following teceipt of whe written change order notification and an equitable
adjustment in compensation shall be made through a Modification.
WESTON shall have ac obligation with respect 1o such changes. nor will
WESTON be considered 1o be in default for failure or refusal tc proceed
with such changes unti! agreement on such Cost of tme 1mpact has been
incorporated into a signed Modification. In the event the Parties fail 1o
agree upod an cquitable adjustment to price or schedule resulting from
changes sought by CLIENT ia the Scope of Work. WESTON may at its
sale option cease the Work without Yiability, or terminate or suspend this
Agreement shouid WESTON determine that it would not be in its best
interest 1o agree 1o such changes.

S. Foree Majeare. WESTON will not be responsible for delays, such
as. bur not limited to, those attributable to acts of God, acts of the
CLIENT or third Partics, weather. intervention of public authorities,
work stoppages, changss in applicable laws or regulations afier the date
of commencement of performance hereunder ot any other acls or omis-
sions or events which arc beyond the reasenable contrel of WESTON.
Cosls and schedule commitments shail be subject to renegotiation for
unreasonablc delays caused by CLIENT g or third Party's failure to

provide specified 1acilities or information. The tme for performance shall
be equitably adjusted in the event WESTON is deiayed in the perfor-
mance of this Agreement by such causes and an #quitable adjustment in
compensation shall be made in accordauce with the provisions of Artcle
4 hereof.

6. Invoices. [avoices will be submitied on WESTON's standard
invoice format perjodically (customarily on 2 moathly basis), and terms
are nct cash in U.S. doliars, due and payable upon CLIENT’s receipt of
each invoice.

When the contract payment is based on a cost reimbursement, time
ard material, labor hour, or fixed rate schedule, the following provisions
shail apply:

{a) Where applicable, rental charges wiil be applied to the Project o
cover the cost of pilot“scale facilibes, cquipment, apparatus, insaumenta-
tion or other technical machinery. When such charges arc applicable,
CLIENT will be advised at the start of an assignment, task or phase.

Analyses performed in WESTON"s {aboratories will be billed in
sccordance with the laboratory's standard billing practices unless
specified otherwisc in the Agreement,

(b) Reimbursable expenses shall include but are not limited to:
wavel and subsistence expenses of personne! (which may be charged on
2 per digpn basis) when away f{rom their home office on business
directly or indirectly connected with the Project: identifiable comrauni-
cation, shipping, printing, and reproduction cosis: subcontractors; iden-
titiable drafiing and stenographic supplies; computer time and scfiware:
and ¢xpendabl= materials and supplies purchased specifically for the
Work, A ten percent (10%) handling and adminiswative charge will be
added to ¢ach reimbursable expease item (as more fully deseribed in
WESTON’s Hourly Cherge Rates. if applicable). When WESTON,
subsequent 10 cemmencement of the Work. determines that specialized
equipment 1s needed Lo perform the services, it will notify CLIENT of
such requirement and purchase the equipment for CLIENT as a
reimbursablc cxpense.

(c) Invoices will be submitted on WESTON’s standard invoice for-
mat whick will state labor bowrs worked and towl expenses, but will net
include original documentation (such as time sheets and expense
receip.). [f additional detail or acweal invoice documentatian is requested
by CLIENT, the labor and expenses associated with rewrieval, gathering,
sorting, highlighting, mailiag and copying supporting documentation wiil
be billed to CLIENT on subsequent irvoice(s).

When the method of contract payment is based on a fixed
price/lump sum Agreement, invoices will be submitied based on the
pilling schedule proposed by WESTON and agreed to by the Parties.

7. Paymeplts. Time is of the essence in the payment of invoices.
Timely payment of invoices is a material part of the considerziion of the
Agreement and failure to pay invoices shall thercfore consutute a mater-
ial breach. Invowces not paid within thirty (3C) calendar days of receipt by
CLIENT are considered overdue and shiall be subject 10 an integest
charge ar 4 rale equel 10 the greater of gne and one-half percent (1 1/2%)
pet month on the overduc balance or the maximum charge permitted by
applicable law. CLIENT agrees that in the event litigation is instituted by
WESTON for payment of its invaices. WESTON shall be entitled to
receive. in addition to all unpaid invoice arnounts, interest at the above
rate, filing and service costs and reasonable auorney’s fees. In addition,
CLIENT agrees that WESTON may, after giving tea (10) days writtes
potice ta CLIENT, suspead services without liability until CLIENT has
paid in full all amoumts due WESTON on account of services rendered
and expenses incurved, inciuding imerest on overdue invoices. nvoices
shall not be subject 1o any discounL

Invoice amounts in dispute hereunder shall not affect CLIENT's
obligation to pay remaining invoice charges and CLIENT shal! not offset
or deduct from amounts payable hercunder any amounts for the purpose
of satisfying any other claims CLIENT may have against WESTON
under this or any other Agreemen.

8. Pavment of Invoices, CLIENT shall remit all iavoices for more
than tweaty-{ive thousand dollars (525,000.00) through electroni¢ wire
ransfes of funds to WESTON's bank account. Necessary informaoor.
such as bank name and account numbcer may be obtained from
WESTON's Project Manager.
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WESTON GENERAL TERMS AND CONDITIONS (cantinued)

CLIENT may temit paymeat of invoices far less than taenty-five thou-
sand dollars (525.000.00) 10 WESTON"s lockbox account identi fied below:

Roy F. Weston, Inc.
P O. Box 8300 (8-6175)
Philadeiphin, PA 191786175

9. (A) Termination for Defacit,

Either Panty (Terminsting Party) may terminate this Agreement, in writ-
ing, if the other Party (Breaching Party) fails to fulfill its obligations under
the Agreement (breaches) through no fault of the Terminating Party. In
such event the Terminating Party may, sfier giving the Breaching Party an
opponunity to cure in aceordance with this Article 9(A), declare the
Breaching Party in default by issving a Declaration of Default and termi-
nate the Agrecment foc cause. Prior 10 such Declaration of Default. the
Terminating Party shall advise the Breaching Party that a Declaration of
Default is immineatr by sending 2 written notice (Notice of [mminent
Detfault) by registered or certified mail, remurn receipt requested. including
a description of the condidons constitudng treach of the Agreement and
providing the Breaching Party a period of ume of not less than five (5) days
and not more than twenty (20) days within which to correct such conditions
1o the satisfaction of the Terminating Party. In the event that the Breaching
Party does not corvect such conditions contained in the Notice of Imminent
“efaull 10 the sarisfaction af the Terminating Party within the designated

10d of troe, the Terminating Party may issue e Declaration of Default

“d terminate the Apreement effective on the date specified on the
Declaration of Default (the “Effective Date™). Dispures arising under this
Article, including final payment to WESTON if unresolved amicably. shali
proceed in accordance with Article 24 hereof. In the cvent this Agreement
1s weeminared for defauly, the Parties shall comply with the Orderly Transfer
of responsibility provisions conuined in Article C) below.

(B) Yermination/Suspension for Convenjcnce of CLIENT. The
Work rmay be terminated or suspended by CLIENT in actordance with
this Article %(B) when CLIENT determings that such ermination or sus-
pension is in CLIENT’s best interests. Any such termination or suspen-
sion shal) be mstituted by delivery 1w WESTON of a written Notice of
Termination/Suspension for Convenience specifying the Agreement is
being terminated or suspended for the convenience of CLIENT and
directing WESTON 10 cease the performance of scrvices under the
Agroement upon the date of WESTON's receipt of such notification (the
“Effective Dale™). After receipt of the Notice of Termination/Suspension
for the Convenience of CLYENT, WESTON shal! upon the Effective
Date cease performing services under the Agreemeat and as soon as
practicable thereaficr, WESTON shall:

{1) Terminate or suspend all ocders and subcanuracts to the extent

1 they relate to the performance of the Werk terminated or suspended

Wthc Notice of Termination/Suspension for Coavenience.

(2) Assign 1o CLIENT all of WESTON’s nghts, title and interest
under the orders and subcontracts so terminated Of suspended.

(3) Transfer to CLIENT (and CLIENT will accept responsitility
for) the obligatian to satisfy all outstanding liabilities and all unresolved
claims arising out of termination/suspension of arders and subconuacts
associated with such termination or suspension and CLIENT shall
release, indemnify, hold harmless and defend WESTON fram all such
outstanding liabilities and unresolved claims including auomeys' fees.

(4) Transfer the responsibility for site management from
WESTON w CLIENT in a¢cordance with Article 9(C) below.

(3) Submit to CLIENT and CLIENT shall pay WESTON's ter-
mination or suspension invoice including, with respect 10 Work per-
formed prior to the Effective Date of the Notice of Termination or
Suspension for Convenience, the wtal of:

(2) The cost and Fees associated with such Work.

{b) The cost of settling and paying claims arising out of the
termination or suspension of Work under subcontracts or
purchase orders.

{¢) Reasonable demobilizadon costs.

(d) A reasonabie allowance for profit.

(e) All costs incurred under Article (C) below.

(C) Orderly Transfer of Responsibility, To the extent the Work
involves WESTON-directed activity on site and the Work is ierminated
or suspended. whether for Convenience of CLIENT or for Default the
Partics bereto understand and agree that certain steps (herejnafrer referred
to as “Orderly Transfer”) must be taken to properly implement the lermi-
nation or suspension. CLIENT agrees that all costs of the Orderly
Transfer will be bomne by CLIENT.

Upon notification of termination or suspension, WESTON will
prepare a memorandum of Orderly Transfer, which wiil advise
CLIENT of the sieps necessary to shut down the job site or otherwise
effecr a transiton.

Upon completion of the Orderly Transfer, WESTON will provide
written notification 1w CLIENT of WESTON’s completon thereof and
by such written notification shall transfer responsibility for the Work and
site to CLIENT. CLIENT agrees tc accept all respoasibility for the
Work and site, including but not limited to, continued mainienance and
protection of the Work and site in accordance with all federal, state, and
local laws and regulations,

In the event of termination or suspension of Work under this
Agreement, whether for convegience. for default or as othenwvise specifi-
cally permitted under this Agreemeat. CLIENT accepts tull responsibil
ity for continuing operatiens on the site and 1o the fullest extent permined
by law, CLIENT shall indemnify, hold harmicss and defend WESTON
and its agents and cmployees from and against any and &1l ¢latms, dam-
ages and expenses, including but not limired to allomeys' fees, arising out
of or resulting from site maintenance, protection and operation of the site
following the Orderly Transfcr in accordance with this Article $(C).

10. Hexlth and Safety. WESTON has established anc maintains a
Health and Safety program for its employees. A copy of this Health and
Safety plan i4 available for review upon request from CLIENT. WESTON
specifically disclaims any authority ot responsibility for general job site
safety and health and safety of persons who are not WESTON''s employ-
ccs. Unless otherwise specifically included in the Scope of Work,
WESTON is not responsible for the work site safery cr the safety of any
persons on the praject site other than WESTON's employees.

1. Standard of Care. When WESTON serves as the professional
representative of CLIENT or provides any profcssional services (o
CLIENT under this Agreement. WESTON will endeavor 1o do so in
accordance with generally accepted professional standards and practices
s applied to similar projects performed under similar conditions prevail-
ing in the community where services are rendered at the ime such advice,
consultation and/or services arc provided by WESTON.

The Paniies inwnd that the duty owed by WESTON is sokly for the
benefit of the CLIENT and that there is no other Party contemplated 10
henefit from the Work performed hereunder.

12, Independent Contractor. Except as provided elsewhere in this
Agreement, WESTON shall provide its services under this Agresment as
an independent contractor and its employees shall not be considered to be
empiovees of CLYENT in any respect ot for any purpose whatsoever.

13. No Warranty/Guarantee, Estimates of cost. approvals, recom-
mendations, opinions and decisions by WESTON are made on the basis
of WESTON’s experience, qualifications and professional judament and
arc not nor should they be considered or construcd as warrandes or guar-
arices. WESTON MAKES NO WARRANTY OR GUARANTEE,
EXPRESSED OR IMPLIED, RECARDING THE WORK TO BE
PROVIDED UNDER THIS AGREEMENT.

14. Hazardous Materials. CLIENT bears full responsibility and lia-
bility for the creation, cxistcnce of presence of any toxic, hazardous,
radioactive. infections or other dangerous subsiances existing af the sile at
the time WESTON commences performance of services at the site.
CLIENT recognizes that when it is known. assumed or suspected that
hazardous materials exist on or beneath the surface of the site of the
Praject or within any structure thereon, certain sampling materials or
residues, such as drilt cuttings and drilling fluids of asbestos removed for
sampling, should be handled as if hazardous or contaminated and
CLIENT <hal] so notify WESTON and all appropriate federal, state and
local public agencies in wrting as required that such materials of residues
may present a potential danger 1o the public health, safety and/or the
environmenr. Accordingly, when sampling is included in the Scope of
Work and when determined by WESTON in its sole disCretion 10 be nez-
essary based on WESTON’s assessment of Lhe degree of contamination,
hazard and risk, WESTON will promptly inform CLIENT that con-
tainerization and labeling of wastes or residues will be performed.
WESTON will appropriately containerize and labsl such maienials 2nd
wili Jeave such containers on the sitc for proper and lawful removal.
rransport and disposel by CLIENT. CLIENT waives any claim agatast
WESTON and agrees 1o indemnify, defend snd hold WESTON harmless
from any claim or Yiability fer injury or loss which may afise as 2 result of
the dril! cuttings, drilling fluids or other assumedly hazardous rmategials
being Icft on the sitc of the Project afier containerization by WESTON

Page 2 of 2
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WESTON GENERAL TERMS AND CONDITIONS (continued)

except where due solely 0 WESTON's negligent acts or omissions. The |

Parties do not intend for WESTON 1o take title 10. conwol nor have final
authonity with respect to the disposition of any hazardous substance or
waste. Accordingly, WESTON will pot be considered 10 be 2 generatos,
arranger. storer, Wansporter, operator or disposer of hazardous substances
or wastes as a result of activitics performed in connection with this
Agreement, CLIENT shall sclect and amrange for lawful disposal of any
hazardous substance, including but act limited to, samples obtained in
connection with work under this Agreerment. WESTON may execute any
manifests or forms in connection with such activity in the name of and on
behalf of CLIENT.

If and 10 the extent that WESTON is notified of claims in connection
with or arising owt of the handling, Mansporaton, reatent, storags or
disposal of hazardous substances or wastes ip connection With the perfor-
mance of this Agreement, CLIENT shall defend, indemnify and save
WESTON hamiless om any and all such claims, demands. judgments
or other lizbility or costs associated with same.

15. Insurance. WESTON agrces to maintain, at its own ¢xpense,
Worker's Compensation, Commercial General Liability, Automobile
Liability, and Professional Lizbility insurances as follows:

Types of Insurance Limits of Liability

Worker's Compensaton  Statutory Worker's Compensation
©mployer's Liability $1,000,000 Employer’s Liability

W ommercial General $1,000,000 each ocourtencs
Liability §2,000.000 aggregate

Automaobile Lisbility $1,000,000 cach accident or loss
All vehiceles including hired and

non-owned
Professional Liability $1.000.000 per single
(including Pollution claim/aggregate

Emors and Omissions)

Contractor Pollution
Liability Insurance

$1.000.000 per single
claim/aggregats

WESTON will, upon request, furnish appropriatc insurance certifi-
cates 1o CLIENT. WESTON agrees to indgemnify CLIENT for the haz-
ards covered by WESTON's insurance subject to the limitation of
liability contained in Articic 17. WESTON agrees to purchase such addi-
tional insurance as may be requested by CLIENT ( if such insurance is
available), provided the costs (including WESTON's administrative
costs) for such addiional insurance are réimbursed by CLIENT .

16. Indemnity. Subject to the Limitation ol Liability contained in

ticle 17 of this Agreem=nt, WESTON shall defend, indemnify and

Qe CLIENT harmless from liability for claims. demands and swits for
damages for personal injuries or death. property logs or damage, caused
solely by the nealigeat acts or omissions. or willful misconduct of
WESTON, provided that WESTON shal! not be responsible for and
CLIENT shall defend, indemnify and hold WESTON harmless from any
such damages or claims arising from the negligence, acts or omissions ot
CLIENT, or CLIENT s agents, represenatives or employees.

CLIENT shall defend, indemnify and save WESTON hammless from
all Hlability, claims and demands, including litigation costs and reasonable
auomey's fces, for personal injuries. including death. property loss or
damage, injurics ta othees (including emplovees of CLIENT, WESTON,
and their subcontractors), and gir, water or ground pollution or eaviron-
mental impairment arising out of or in any manner connecied with or
related 1o the performance of the Agreement, unless such injury, loss or
damage is caused sciely by e negligent acis or omissions or witlful mis-
conduct of WESTON. CLIENT hercby indermnifies, agrees to defend,
and holds WESTON, us cmployees and agents harmless against all lia-
bility (including reasonable artorncys’ fees) to third Parties (other than
liability caused solely by WESTON) arising from or in connection with
the violation of any third Party’s tradc secrets, preprietary information,
uademark. copyright or patent rights in connection with the performance
of the Work hereunder. CLIENT s obligation to indgmnify WESTON or
any employee or agent under this or any other provision of this
Asgreement will survive (he expiration or tsrmination of this A zreement.
WESTON shall promptly notify CLIENT of any thrd Panty cluim
known to WESTON and CLIENT may, at its option, participate in the
defense of any such third Party action and WESTON shall cooperate
with such defense.

Claims against WESTON under this Indemnity provision are cons:d-
cred disputes and shall be subject 0 Article 24 hereunder.

17. Limitation of Ligbjlity. Notwithstanding ony other provision of
these Genera) Terms and Coanditions, and unless 2 higher limit of liabilir
is expressly provided elsewhere in this Agreement in 2 provisior making
specific reference to this Article 17, WESTONs total liability to
CLIENT for any loss of damage from elaims arising out of or in conneg-
tion with this Agreement from any cpuse including WESTON s strict lia-
bility, breach of contract, tort or professional neglizence, errors ot
omissions shall aor exceed the lesser of the t1otal cantract price of this
Agreement or the proceeds of WESTON's tiality insurance as specified
in Aricle 15 hercof. CLIENT hereby releases WESTON from any lia-
bility exceeding such limited amount. In wo event shall citier Party be
liabls 1o the other for special, indirect, incidental or conscquential dam-
ages whether or nol Such damages were foresceable at the time of the
commencement of the Wark.

18 WESTON Fmnlovees. CLIENT shall not offer (¢ employ or actu-
ally employ any WESTON employee assigned 10 the Work during the
term of this Agreement of for 2 period of six (6) months after completion
or 1ermination of this Agreement CLIENT agrces that WESTON may
utilize employees of any of WESTON's sabsidiary companies and affil-
ates in the performance of this Agreament.

19. Site Conditions/Sitc_Accsss. CLIENT will provide WESTON
access to the sitc. Prior 1o the siarr of work, CLIENT shall provide
WESTON or advise WESTON of the location of aey and ali existing
cavironmental information, inzluding but not limited 1o, studies, repons.
labosatory analyses and underground faciliies koown 16 CLIENT or :n
CLIENT"s possession or conwol or which it has reason 10 believe exist
which may be pertinent to the Wark. CLIENT represents that it bas
obtained or will oblain permission on behalf of WESTON to enter all
property required for inspection and performance of WESTONs services
hereunder. including any access agreements, from all necessary Pastes
pnor 10 start of the Work on such property.

20. Confidentiality. WESTON shall maintain as ¢onfidentiai and nol
disclose to others without CLIENT’s prior written consenL any informa-
tign or docurrents obtained from CLIENT expressly designatcd by the
CLIENT in writing w0 be "CONFIDENTIAL." Tke provisions of this
Article shall not apply 16 informaton in any form which (a) is published or
cames into the public domain, (b) is already known to or by the receiving
Party, (¢) is furnished by or obtained from 2 third Party which is under nc
obligation 16 keep the information confidential, or (d) is required to be dis-
closed by law or pursuant to a court order or subpoena of a cowrt. adminis-
uartive agency or other guthority with proper jurisdiction.

Notwithstanding anything to the contrary set forth hersin. it is under-
stood by CLIENT that WESTON is or may be subject to certain legal
and ethical considerations and obiigations depending upon the nature and
Scope of Work rendered hereunder which may require WESTON 10 dis.
close facts observed by WESTON 1o third Parties. In such event,
WESTON shall advise CLIENT, bu shall, subject 1o any legal or pro-
fessional obligation as determined by WESTON's counssl to immedi-
ately disclose such facws. refrain from making any such disclosure unal
WESTON and CLIENT have conferred with respect 10 such facts. If for
any reaton the Parties are unable to confer or if WESTON belisves on
the advice of counsel thar it must disclose such facts, WESTON shali
notify CLIENT of its intention 1o disclose such information prier to
actua) dischosure 1o third Panies. Any such disclosure shall not be deemed
a violation or breach of this Agreement and CLIENT agrees that
WESTON shali be and is hereby released from any liabibty. clair ¢r
caunse of action whatsoever with respect to such disclosure.

CLIENT agrees that WESTON may use and publish CLIENT's
name and a general description of WESTON's services with respect 10
the Work in describing WESTON''s experience and quaiifications o
other clients and potential clients.

WESTON’s technical aad pricing information contained in the
Praposal or Agreement is considered confidential, propricary information
constimting a wade secrer and is not o be disclosed or otherwise made
available 1o third Parties without the prior written consent of WESTON.

21. Usc of Project Records. Alt Project Records, including but not
limited to. drawings and specifications, prepared or furnished by
WESTON ncluding WESTON's independent profcssional assaciates
consultants and subcontractors) pursuant to this Agreement are instzu-
ments of service regarding the Work, CLIENT may make and retain
copies for information and reference in gonnection with the Work:
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WESTON GENERAL TERMS AND CONDITIONS (continued)

however, Project Records are not interided or represented 1o be suitable

for any use other than the use specified in the Conlract Documents. Any

reuse of Project Records without prior written verification or adapration
by WESTON for the specific purpese intended in this Agreement will be
a1t CLIENT’s sole risk and exposure and withour liability or legal expo-
sure to WESTON, or 10 WESTONs indepeadent professional assoct-
ates, consultants or subcontractors. CLIENT shall indemnify and hold
harmiess WESTON and WESTON's independcnt professional associ-
ates, consultants and subcontracions from any and all costs, expenses,
fees, Josses, claims, demands, luabilides, suits, actions and damages what-
soever arising out of or resulung from reuse of any such Project Records
withow WESTON's cxprets, prior written approval of rease. Any verifi-
cation or adaptation agreed 1 by WESTON will entide WESTON 10
compensation ar rates to be agreed upon by CLIENT and WESTON at
that time.

22. Recards Retention. It is WESYTON's praciice and policy to retain
Profect Records including reports, drawings snd correspondence devel-
oped during performance of the Agreement for a period of threc (3) years
after project completiop. Such records may be mainiained on clectronic
or other media, as WESTON may deem appropriate. (n the event
CLIENT desires Project Records 10 be maintained for an additional
period of ume or in specific media, upor CLIENTY writen request (o
WESTON, such records shall eitha (3) be delivered 10 CLIENT or (b)

retained by WESTON for additional period(s) of time for a reasonable

23, Scrvices. It is understood and agreed that the Work performed and
related peoducts fumished v CLIENT under this Agreement are not sub-
_ect to any provision of any Uaiferm Commerrial Code.

24, Disputgs. All disputes between the Parties arising oul of this
Agreement must be brought within three (3) years of the commencement
of tae Work hercunder and shall be resolved by scbmission > Mediation
and Arbitration in Philadelphia, PA, or such other place as otherwisc
agreed in writing by the Parties as described below:

(A) Mediation
The Partics shall aempt in good faith to mediate cach dispute and
use their best efforts w reach agreement on the matiers in dispute. Either
Party may make written request for non-binding mediation, which shall
specify in reasonable dewil the facts of the dispute. and within ter (10)
days from the date of deiivery of the demand, the mauer shall be submit-
1=d 16 Mediation in actordance with the American Arbicaunon Associacion
Construction Industy Mediation Rules. The Mediator shal] hear the mat-
ter and, if requested by the Parties, provide an informal opinion and
advice, none of which shall be binding upon the Pattics, but is expected
by the Parti=s 10 help resolve the Cispute. Said informal opinion and
“Avice shall be sudbmitted 1o the Parties within twenty (20) days following
‘iten requcst for same. The Mediator's fee shall be shared cqually by
"¢ Parties. If the dispule has not been resolved within 120 days of sub-
mission of the request for Mediartion, the matter shall then be submitted 10
Arbitration in accoedance with Article 24(B) below:
{(B) Artitration
All claims, countercisims, disputes and other maiters in dispute
between the Partics beyeto anising out of or relatieg to this Agreement or
the breach thereof not otherwise resolved in accordance with Article
24(A) hercof shall be decided by Arbitration in Philadelphia, PA. or such
other places as otherwise agreed in accordance with the Censtruction
Industry Arbitration Rules of the American Arbitnatior: Association then
obtaining, subject to the limitations and restrictions stated in Articic
24{B)(1) and Article 24BX2) below. This Agreement 1o so arbiTated und
any other agreement or coascnt to arbiate will be specifically enforce-
able under the prevailing arpitration law of any court having jurisdiction.

(1) Notice of demand far arbitration must be filed in writing with
the other Party or Partdes to this Agrecment and with the American
Asbitration Association. The demand must be made within a reasonable
time after the claim, disputc or other matter in question has arisen. In no
event may the demand for Arbitration be made after the time when inski-
udon of legal or equitable prosesdings, based on such claim, dispute or
other matter in question, would be barred by the applicable statute of
limitations or statule of repose.

(2) No arbiwration arising out of or relating to this Agreement may
include, by consolidation, joinder or in any other manner, any person o
enliCy who is not a Party to this Agreement.

(3) By written consent signed ty all the Parties 1o this Agreement
and containing s specific reference thercto. the limitations and restrictions

conwined in Article 24{BX1) and Articic 24(B)(2) may be waived in
whole or in part as 10 any claim. counterclaim, dispule or other mater
specifically described i such consent.

(4) The award rendered by the arbitratars will be final. not subject
to appeal, and judament may be entered upon it in any count having
Jjurisdiction thereof.

(5) In the cvent of any disputes berween the Parties to this
Agreement, the prevailing Party in any ensuing lidgation shall be entited
10 recover its reasonable costs and attomey’s fzcs incurred by the prevail-
ing Panty.

25. No Third Party Beneficiajy. WESTON's services ate performed
for the sole and exclusive benafit of CLIENT. This Agresment does not
create any right or benefit 19 anyone other than CLIENT and WESTON.

26, Sales and Use Tax. Pending a final ruling by appropriate tax
authorities with respect 1o the imposition of a State Sales and Use Tax
applicabic to WESTON’s professional services, CLIENT acknowledges
that the ebligation 10 pay sales and usc tax, if ruled apblicable to
WESTON's services, is CLIENTs obligation as purchaser, CLIENT
agrees 1o pay such sales and use tax and hereby releases, indemnifics and
holds WESTON harmless from any and all claims relaied to sales and
use 1ax as it applies 1c WESYQN s professional services provided under
this Agreement.

27. Severability/Savings. The provisions of this Agreament shall be
demned severable and the invalidity or uncnfarceability of any of the pro-
visions hereof shall not affect the validity and enforccability af the other
provisions hereof, If any provisions of this Agreement are unenforceable,
for any rcason whatsoever, such provisions shall be appropriately limited
and given effect to the extent that it may be enforceable.

28. Assignment. Neither Pany shall sssign, subcontract or otherwise
transfer this Agreement or any rights or abligations hercunder (o a sub-
sidiary. successor. affiliate or any third Party, except as expressly pro-
vided herem. without the prior writen consert of the other Pany. Any
attempted assignment will be null and void and without force ana effect.
Nothing hercunder shall prevent WESTON from employing such profes.
sional associates and consultants as WESTON deems appropriate 1o
assist WESTON in the performance of scrvices hereunder.

. CLIENT and WESTON agree that the Work
performed hereunder may involve some form of legal process or procsed-
ings during or after performance of the project. Such legal pracess or pro-
ceedings may include production of records. forms of discovery such as
depositions and inferrogatories, filings and court testimony.

CLIENT agrees that if WESTON s required 10 paricipaie in or oth-
erwise respond 1o such legal process or proceedings in which WESTON
is not a Party, CLIENT shall compensate WESTON for its effors in so
doing, including but not limittd 0. expenses, labor, document reproduc-
tion cosis, travel expentes, legal fees, etc., reasonably incurted in connec-
non with its efforts in responding to such legal process or proceedings.

30. Governing Law. The interpreiation and enforcement of this
Agrecment is to be governed by and consuued in accordance with the
laws of the Commonwealth of Peansylvania.

31, Entire Apreement. This Agreement represents the antire and inte-
grated Agreement between the Parties and supersedes all other prior
negoliations, representations Or agrecments. either written or oral.

Any terms and conditions sct forth in CLIENTs purchase order, requi-
sition. or other notice of authorization (o proceed are inapplicable o the
Work. except when specifically provided for in full on the face of such pur-
chase order, requisition, or notice or autiorization and specifically accepted
in writing by WESTON. WESTON's acknowledgment of receipt of any
puschase order, requisiticn, notice or avthonzation or WESTON's perfor-
mance of Work subsequent to receipt thereol does not constitute
acceptance of any terms of conditions other than those set forth herein.
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